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Abstract

The Peace Agreement on the Korean Peninsula:

Legal Issues and Challenges

Kyung-ok Do and Jun-hyeong Ahn

In order to build a sustainable, stable peace regime on the Korean
Peninsula, it is imperative to establish a solid legal framework, In
line with this, this study gives an in—depth analysis on legal issues
which can be raised regarding a peace agreement—the legal and
institutional basis for the peace regime on the Korean Peninsula—
and proposes major issues to for consideration, The study has six
chapters, The first and last chapters are introduction and conclusion,

and the four other chapters address main issues as follows,

Chapter II reviews legal issues related to the conclusion of a
peace agreement, It examines the meaning of having the
End—of—War Declaration, as the previous step to the conclusion of
the peace agreement, which is followed by discussions on who
becomes the parties to the peace agreement and how it should be
concluded, For the two possible structures of the peace agreement,
that is, South Korea and North Korea become the parties to the
peace agreement with the support and guarantee from the U.S, and
China, and South Korea, North Korea, the U S, and China become

the parties to the peace agreement with the equal conditions and

Abstract
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entitlement, legal issues that can arise for each case are reviewed,

Chapter III looks into legal issues raised from distinct
characteristics of the peace agreement having South and North
Koreas as the parties, two political entities on the peninsula,
Specifically, this chapter examines the legal nature of the peace
agreement under the existing binary structure: treaty under the
Constitution and the South—North Korean Agreement under the
Development of Inter—Korean Relations Act, It also reviews the
implied recognition and explicit recognition of the state between
South and North Koreas that may be raised when concluding the
peace agreement, Furthermore, considering the reality that the two
Koreas deem each other a hostile entity under their respective
national law, the amendment or abolition of such hostile laws in line

with the conclusion of the peace agreement is reviewed,

Chapter IV analyzes from the legal perspective the issue of
maintaining or abolishing the United Nations Command when the
peace agreement is concluded, It first outlines the controversy
surrounding the UN Command and examines its legal nature, After
that, potential legal issues are discussed for each scenario of the UN

Command remaining or being abolished,

Chapter V discusses the issues of the United States Forces Korea
(USFK) and the amendment or abolition of the ROK—U.S. Mutual
Defense Treaty and the Sino—North Korean Mutual Aid and
Cooperation Friendship Treaty. More specifically, it assesses whether
the peace agreement and withdrawal of foreign troops are logically
inevitably intertwined, and discusses the status and role of the

USFK after the peace agreement is concluded, It also analyzes the



meaning of the mutual assistance treaties from the international
legal perspective, based on which discussions are made on the need
for, and the scope of, revision of the ROK—U, S, Mutual Defense
Treaty and the Sino—North Korean Mutual Aid and Cooperation

Friendship Treaty,

Keywords: peace regime on the Korean Peninsula, peace agreement,
end—of—war declaration, special relationship between South
and North Korea, recognition of the state, United Nations
Command, United States Forces Korea, mutual assistance

treaties
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FEAE, 2002), pp. 147~150; H, = HIAAYH AL 23t HAAH|
ot T3k A, A5 23 (2005), pp. 888~889,
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209) “GQlAF 2] Wt oT|ZFR]? - Fhu|, AHIRRE,” TYTNy, 2019.9.14.

210) B SATAS I} Tl AR ko] AFRARL 19944 A267} 3 o] ek
ofalolol ) A% ek ARk PRICHI(TOR), W 10044 Al16%} Sl
A3](Military Committee Meeting)ol|l A |2 FX%%FZ]/\](SD) A2%y, 2018
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5. 3R A2 o]F RAZAREE- A Ale] HH A

7t QUTAIZE SHF| Al TLHE AL} HR|
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FALAIG 7L R o|Abe] o] Hzrjgolehal He Aol
© 1 SiAlE S5l REEA] Al2E P EAolAFS] 9] s 29
7b Zash, nl=oly gh=o] @A - o Antores AN
sAE 4= itk Bl=E FASRL It 2 QPEA AR E vk
gt frlle) ‘| ofs) dyE "HEr|a o] A=) 215
Ae Y S Edlior sk vl il A2 BT
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F7|1o| FEHEER, AR E=o| 0] Q= 4 ,_
< 1 B A|(parent body)°ll SiFsh= 8712l 23 2 Het 4
o Aol wkek siAlE o k213 P EAo|ALS] A ojo) A5}
o AA|== FAHS AR A Al29z0] wat AR == i
l FREA ARl o] BT sigshe v, 21 o i 14l S

211) ez, TR ol A2 Al aEfsfof S AlEAOl et Ak, p. 295 B[,
F5all 2o} skt EAl, p. 301 A, “FIRATLARG RS dfA|of T3t W2
A" p. 219; 7% SRt HeAA| 5 ek HE ) e, TR,
A|7A 23 (2000), p. 128; gD, “TEAoNA A4 Z19je}t 3 p, 66;
W, GAAAL] HSAAATHEA,” p. 293; oVH, “ghibe ZJHAA|2F UNC
W, p. 3165 o)A, ol sk e] FHEEY,” AAds |, TRl gt
A (A& 25, 2004), pp. 74~75,

212) §llo] Q7130 2= E3|(General Assembly), 2FHEA0|ALS](Security Council),
ZAA A3l 0] AFS](Economic and Social Council), AIEFE2]0]A}S](Trusteeship
Council), =AAPH A A (International Court of Justice), AF-=H(Secretariat)
T E5F 670 71l QlthRdll & ATE 1)),

213) C. F. Amerasinghe, Principles of the Institutional Law of International
Organizations, 2 ed (Cambridge, New York: Cambridge University Press,
2005), p. 141,

214) Certain Expenses of the United Nations (Article 17, paragraph 2, of the
Charter), Advisory Opinion, I,C.J, Reports 1962, p. 177,

St ROl WA M Bt



ol g]7}—x= A ETH(United Nations Mission in the Central
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Azt A QP Aol A E] Aol B Shirt FARARg
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ol Aare] AR o] A g AANRHEA A27% 33X, ok
vl 71 7Ro] A8 o veeat AAARKEA AI27% 23]
Bkl el ekt AL Wag Ao® Btk f4l
A} A28RE As227A 0] TAo] ARy e A ot 91X
Q3L QP Aol AL81o] 17| 3k Aol Tt A A2} of

7ol ERE|O] 9e-S TefshE, P EGo|AE] Bas|THe] 4
L oaubsos ARl AEEA ohs ARARIolet AT 4
9L& Foleh.%0) et ARl AkE] U] WS Av R,
RE WA/ XL AEHOR 4 Mﬂ E AR o] 3}
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U olzl R ohgleh, PR Aol sl UYL F
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be ESte] 9 Zloleh D 1 At Hol AASIUs], o

ok
fto

215) UN Doc. S/RES/1778 (2007); UN Doc. S/RES/1923 (2010).

216) Andreas Paulus, “Article 29, in The Charter of the United Nations: A
Commentary, 3% ed, vol I eds. Bruno Simma, et al, (Oxford: Oxford
University Press, 2012), p. 993,



49198, FANBL, olF W FAFE G ATIF 5 Ry
o Bz o] Al o] FolHrhs Hol M, 71 27|zl
Y Ao dUf ARA| AgHE ANFOR HeHT 9)
cF.219) o] ol GlojA] FALARRY A Aol GlolHE A

olAb=o] AFHol AEE = U= Aol

et QPR EAFoIALS| O] B 27| TS A st AY sl glo]
X MFEA] QA O| AL A (resolution) S F 40 ATEL
AL ozt ol Ss] Fofe Wast ok, AP QrREAolA
57} W29 AATo] QoiAE Ao A P 3
2] o] Qo= QP W AFoALS] OJAFA T (presidential statement)©]
U o o] Adt(letter) Tz ZHA (note), PAEAOIALS] oA
59| ‘nu|7]2 A A 2 (unrecorded consensus)’ 5 THFSE HHA]
& FB)E BT 0|8} 22 G Aol ZAjdTh A
QP ol 13| Bl me] WA A9k wek S AL SAFEE
A% ofUth wRe] Auldozy nasle] AU 24
A Zmatol YolHE S maslw 3 o] AHEEIE A
o AT P9 APl BEEE Ao ek A=

217) D.W. Bowett, United Nations Forces: A Legal Study of United Nations
Practice (London: Stevens, 1964), p. 67; Leland M, Goodrich and Edvard
Hambro, Charter of the United Nations. Commentary and Documents, 29 ed
(London: Stevens, 1949), p. 222; Zbigniew M, Klepacki, The Organs of
International Oraganizations (Warsaw: Polish Scientific Publishers, 1973),
pp. 16~17,

218) Loraine Sievers and Sam Daws, The Procedure of the UN Security Council,
4" ed (Oxford: Oxford University Press, 2014), p. 329.

219) QPAEAo|ALE]7L I s FESh= thRt 9] Walol tisiAl= Michael C.
Wood, “Security Council Working Methods and Procedure: Recent

Developments,” International and Comparative Law Quarterly, vol, 45
(1996), p. 153 F=,

220) Loraine Sievers and Sam Daws, The Procedure of the UN Security Council,
4" ed, pp. 462~463,
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ghol wet dyE fduE AEE 91 5E9¥s(Ad Hoce
Committee on Mandate Review) = 20073 129 dhb= S A}SH
Wae) Mgre B A=Ak 22
Stk A9 gAleks e Gale] olsdE BTzl )
= = Qv qkek T githal o, oA HAFOALE] A oo A
sto] 41els BEslHole} SRRk 1 SAE el Eolt o
wele] Ast St o] A TAISh: T W] S 75l
] Zojtt, oo} RS A= 19479 P REA
2719] sl Aol B =07 £-8%
Qleh FAl PAEAOIAS] = TE L =
AXA ZAE 93 H ‘28] 2+ 9]93](Greek Frontier
Commission)' & AT ¢ 1 HEx7|Eel ‘"B Z1E(Subsidiary
Group) o] oJE gt A7} FREE XS =J53lct.222) o] 7] o] A
o ‘BEIFE R Ao|E) Bas|Eel Lol AU
A e E e Bxslwe|gen, oA qLEe 2498
S7F siAIEH HeTE AA 5T 4 Qitke bl dsliE o] sk
USATE 19479 8 19U of] 2 HH HA o ALS] A188%} 2] 2o
A 9% 9 0l 2 o A % 7] aAE) e o
HAFo|AlRl o] FgAIA AR o] Qlofof Rtk de #HSH| = oF
o}, A% 5 9% 159 HARACIE A2023 B|ololA] o
8] 2P S SAIE PR EAIARS] 7 BRIl Q=AM HEEolA

AL 7= AolE Agshs 2o R F 73] f = TRE A
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221) UN Doc, S/2006/354 (2006); UN Doc. S/2007/770 (2007): Loraine Sievers and
Sam Daws, Ibid,, p. 46294 #21-&

222) LE|& 2791 Q3e} HATOE- 77 PEA oAl Ao A155 W A|233.9
ufe} A2 E|9ch, UN Doc, S/RES/15 (1946); UN Doc. S/RES/23 (1947).
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o2 FE QI 229) o] & Hr|de] Adas sl o] S8

5
3k AL siAle] @A o] ohlek, i HAT| TS ShAlstEL o
7 a2l ofs) ] BEH Tt 8L AASHE Aol
of ok fIRARG R QR ol AkE Aol utet MY
nz|goleka HeeE T SiAE 9l8 WhEA erdugol Al
ARk galo] Wast AL ohet & 4 912 lolch. 19814

O

AT Aol dgel=roll Higt 81 AEFel el Hid 9 11 A
s E 2ARE7] ffsf 1981 129 15 PR AOIALS] H27|H

o2 +HE AU 3] (Commission of Inquiry) HA] QPR A 0]

L

AF3] ALY ol 2ABte] MY O 20 1 A 2AS]| U]
Aol E|Arks He) ARl g we) 2
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ohe ghd Ay GA BerdelA fYE R 7 SE
= AMRte e B ‘BAIA sjA7 518E A= gl
Zlole}, ol¢t Histe] 1990 ymulolrt HYE GAsH, 1 =
frdl 3 Bxrjgez AyE o AYd ol vl

223) Repertoire of the Practice of the Security Council: Supplement 1946—1951
(United Nations, 1954), pp. 207~208,

224) UN Doc, S/RES/496 (1981).

225) UN Doc, S/15860 (1983). A 218 Repertoire of the Practice of the Security
Council: Supplement 1981—1984 (United Nations, 1985), p. 64. Lefjoll= oA
HAOALS|7F Ba7| kg st Zdoollx] 11 Homaa S ool BAHoR By
7180} 247170 sk Zdvke] Qirt o] g I E47I1kE A%tk e
A Aot AHER] o= oY, s BEr)He Hxﬂﬂt Aow Y= 3

ol A ZToll= 9| A A Flo] Hrro] sjA| =)= All7t S7FskaL Qe
20154 eFA B A o|ALE] ZAolo| ule} A E ‘gekEty] FA]7|7+(Organization for
the Prohibition of Chemical Weapons: OPCW)' 2] 7ol & 2}g|o] 2o &
3] 71 &&7]7k0] 78A1E] 9 2 WHUN Doc, S/RES/2314 (2016), para, 1; UN Doc,
S/RES/2319 (2016), para, 1), 7L o]Fof F=712Q1 A% A7t A& =]z gL &
&7|%to] wtRgo| wet g Bx|He 34 AU Repertoire of the
Practice of the Security Council: Supplement 2016—2017 (United Nations,
2019), pp. 37~38.
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228) Danesh Sarooshi, The United Nations and the Development of Collective
Security (Oxford: Oxford University Press, 1999), p. 111,

229) Danesh Sarooshi, ‘The Role of the United Nations Secretary—General in
United Nations Peace—Keeping Operations,” Australian Year Book of
International Law, vol, 20 (1999), p. 288, n, 48,
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230) /7] 9|, "ehte FIAA| 53k ShulAL, p, 187 WES, T SATLAR
so) Wz 9lel AAAATAD A, p. 259: A%, “BEFEY AATN
O] RllA} B A, p. 710; A dE S BIAA 5T AR A o
b 43" p, 98 HENS, et GARARUND ] W 47" pp. 217~218,

231) Henry G. Schermers and Niels M, Blokker, International Institutional Law,
5" ed. (Hague: Martinus Nijhoff, 2011), p, 951,

232) “Agreement between the United States of America and the Republic of Iraq
on the Withdrawal of United States Forces from Iraq and the Organization
of Their Activities during Their Temporary Presence in Iraq” (November 17,
2008) in The Iraq War. A Documentary and Reference Guide, by Thomas R,
Mockaitis (ABC—CLIO/Greenwood, 2012), p. 314, art. 25 (‘Recognizing [-+]
the threat to international peace and security posed by the Government of
Iraq no longer exists, the Parties affirm in this regard that with the

V. RAZAIEE

rp
Ip
Mo

H

113



X912 713 Qlrhe el 018 Wavt qlek 7hg 3
2§ A AN E SATAZ R QAR A}
%717401%] ojHo] Tisloliz o] dgto] e X5
B, frol YAt EAT] BT B retulo] glgo]E B
Sl ol ehrmgtol Al ofs) s o4 1 mEs|Fow
A WeER AR A7 248 9 Roleka d9skan 9
o} 239 o]o] H|Fo] Wejete 4]
QP Aol Asle] Way|ato] oheka wAsAL o Uort o]E
A 7he s ARshuA gelih A2 g T AL 44
shehaL 1m7] ofgiey, ofeh 22 ol A shrmAolAEl7E KT A

7F 2R, ol& AA=EoNA FEkAL o|ek HAH FALARS
T FFHIAE PEAo|ALY] ZAR B]ddhe Wite] AAH7]
=

A

ATAFEF= 1§12 o] P A oIAS] o] Ha7| A
o
o

e u gloL, 20194 49 7=

kel

termination on December 31, 2008 of the Chapter VII mandate and
authorization for the multinational force contained in Resolution 1790 [-+-]).

233) Andreas Paulus, “Article 29,” p. 1013,

234) 789, "HardH AEIGoIA Y] FrllAR A A" p. 7105 AVE, gHEEH
ol AagE M4 A4, p. 264,

St ROl WA M Bt



oA "ol =Folut 7ol SFHE oo FAAL YT NI
mhigol =S W 4= i Aoletal ddshery ol tih Aol
tiate, FATARE S FARES PAEAOIAS] A7t ALY
vl R AAH AAo] e Ae-ollwt AL AR R sl 7F
SOttt Y2219 0] HHvt AAIFE Holch 230 o= &
ALARG 2] sjA] 2Ao] Fxa o2 v At e
grell flvke A A=t Zofzk & 4= vk Z18u fAetA
F7F R0l AS] Aolof o3 Ay E St AFge sk
A= A RS Al doiMe FALARE R SR A%
7] dolE 1 o]Fol& b, bEA oA Ao7AlE oty Y
2t QP EA oA ool o e Hf?l Ee 44, A
HAOIALS] o|Ak=E 2 w7 F AL 5 P EA A TE 4l

FARRY A QA HESHE A BAL RS SHz Aol
ulerAlE o meltt

1o
4N‘
)
i
1o
2%
o
N
rha
Eﬁ)‘j
Ry
)
o
)
4
fjr
1o
Y
2

N

1o 453t
AAZE AR Qe Stz FALAR R HAD Aol
“1of E8he QPR X7 uhRlEle] oA gk A Pol Ao
F7VH91 QbR gol ke ALt HEE A gk o)A FAIAT R R
B A AUS W] of@A B et olek. 20 Do) W,
7% gAY BATEY TR Aol FFshE] AL §

235) “SellAl AT GoA oA, el HAA A4 glo] B Vo,
2019.4.22.

236) 24, e YA = ol Fn|L A92A," p. 254,

V. RAZAIEE

rp
Ip
Ho
)

115



AFAIFRT} ofwat FERE 2o
19501 AR A A5 3 Yo
‘Wodt UX'E AFIHES And Ade] bR goAtE Aol
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2 % gl WAL Aot AR SR ANES HaF Bask gt

237) UN Doc. S/RES/83 (1950); UN Doc. S/RES/84 (1950).
238) UN Doc, A/RES/376(V) (1950),

239) o]e} Z-& x| HAFJEELE Selig S. Harrison, “The Preconditions for Korean
Security: US Policy and the Legacy of 1945 p. 112; Jungsup Kim,
International Politics and Security in Korea (Cheltenham, Glos,: Edward
Elgar, 2007), p. 135; Seong—Ryoul Cho, ‘Peace Regime Building on the
Korean Peninsula: Process and Impact,” in Peace Regime Building on the
Korean Peninsula and Northeast Asian Security Cooperation, eds, Tae—Hwan
Kwak and Seung—Ho Joo (London, New York: Routledge 2016), p. 76; ZA387],
3 AN 2] Aol T WA A, BARHATA B, i F
HAALESE A (AL RISEUATY, 1997), p. 44; AT, 53t FHALE
Al gHro] SAHA tfS," p, 1935 =5, S EA o STAIMAT UNS| -5
o S SR riLXﬂ‘ﬂﬂQL %, A62H 23 (2017), pp. 68~69
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