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Abstract

Improving Human Rights under the Rule of Law:
Theory and Practice

Lee, Keum-Soon and Do, Kyung-ok

In order to examine the possibility of the rule of law as a strategy to
improve human rights in North Korea, it is necessary to systematically review
and derive implications from the context and theory behind the emergence of
the support for the rule of law as well as its existing practices. Therefore, this
paper will examine the correlation among relevant theories concerning the rule
of law, democracy, and human rights improvement, and then analyze specific
cases of international organization and states’ promotion of the rule of law. In
order to derive implications for the case of North Korea, this paper will focus
on the international community’s support for the rule of law in regions
including China, Mongolia, Vietnam, etc.

In order to explore the meaning of the rule of law, the paper will review
how relevant actors have been promoting it, and then analyze the
commonalities and differences among different actors’ support for the rule of
law. Furthermore, the paper will review what political, economic, and social
environment will allow the rule of law to flourish. Then it will analyze the main
factors which have led to its success or failure. Based on such analysis, the paper
will examine the possibility of supporting the rule of law in North Korea and
present measures for implementation. Moreover, it will shed light on how
North Korea has responded to the international community’s human rights
related technical assistance, and analyze in detail the possibility of North
Korea’s acceptance of the rule of law as one mean of human rights technical
cooperation. Based on such analysis, the paper will review measures to
improve North Korea’s possibility for acceptance. It seeks to present basic
principles and specific content to promote North Korea’s support for the rule
of law.

This research is academically meaningful in that it provides a theoretical
investigation of the correlation between the rule of law, which has been utilized
as a key strategy for human rights improvement, and the promotion of human
rights. The international community has shown keen interest in North Korea’s
support for the rule of law and as such it is necessary for the South Korean
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government to take on an active role on the issue. Therefore, this research can
be utilized as a useful policy resource in specifying the South Korean
government’s policy implementation measures.

Keywords: The Rule of Law, Democracy, Human Rights Improvement,
Support for the Rule of Law
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21 3l Mlje] Al Q19 ANS $1) FANBN Tk
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2_UN Security Council, “Report of the Secretary—-General on the Rule of Law
and Transitional Justice in Conflict and Post-Conflict Societies,” UN Doc.
$/2004/616 (23 August 2004).

3_Marion P. Spina Jr. “Brushes with the Law: North Korea and the Rule of Law,”
Korea Economic Institute Academic Paper Series, Vol. 2, No. 6 (June 2007).
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HX](the rule of law)eh= g0l SAHE djghn FHIRIQI tholA|
(Albert V. Dicey) <=7} 18354 ¥IsE “GI51811(An Introduction
to the Study of the Law of the Constitution)'o]|A] AFg-5}Ick4 1
FAeE 219 =2 JNEE w2 AR Ay Siok HATNE
= ] ofAEEE|A F ol eefjE HSoAFE ok 4= Sl
& "ol 2%k Abdo] X5k ARt Ho| Xufisk= Zlo] v
sh,” O] LT AERAE HE F4stolof gt = ol AR H
29 g HAe] 271 Aeg Hriwa Qe 1836 S
(Colin Blackburn)> “£7 7lQle] #}4le] Haof whel dahetes
gl 22 ARbAQl WAJo| fRkEls" Aol X AstaL, 1867¢
9] ©.9](The Supremacy of the Law)'at T&LS A-85}4ct6

Wl (Tom Bingham)ol] w21, tholAl= A& Al 7H4] g oz

Aok’ AA, Qe WAl WA A AH AE W
SO SNF olelof ojuRt WO RE AAA A W BAH 1F
2 Sofa 4= gick. 2, wuish el 2ASH) gk 54 A=At
QJolz A Aol ofs) AuE WE S ek Aol B4, WX

o Wy
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9
Ir
1
H
%
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= Fﬂﬁ
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_=)
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iy
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Aol A8lA] A9 B Tejt ofele] el | 4 flrke

Holet. A, MAZF MEAA S ulshe AHdellA Fui Al

4-Tom Bingham, The Rule of Law (London: Penguin Books, 2011), p. 3.
5_Ibid
5_Ibid.
7_Ibid.
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o] AFel 71?_}3 AL Qleks Aoltk e 7@ Alol A1) At
- BAolghs HolA ERARel thsl A A 7iele AaA
off A== ’8}% Zlo] AP 270 AxE ARt Ty Elofof Jith= A
ofck. 12t ofef o] F=of WEMNFOR dYshe A2
x| 7F ok, A4 7P 224 A 59 shte Wel 242 F
ROz FAsh=7toll W3k Zoltk. o] ‘=Y o S oU= =
£oll FHiske Asliolct. W] AR a el izt Aol F4-2
A59e 2 X3 o] f o) =Yz oR 2HkE o] Higt
A Aol ordzl, ARt A AAE FAIA ARellA o AR
& A5A HE e qpects

AT, e A ks el sl vl TRt A elEel EA
I lent, ol2gt AE A Exto] Mg oulE AUA| o= AA
AL k. #Y2(John Finnis)of] mre 1 #R)Els gl o
ghro 2 HEAATE Aoz AHS s Ak e AH'E
A Ao 2 ARGEI UeE? HAlE %017} olgA R YL
R ORI Ui A ARGE oA A Sjulr) AdE] A gl
© B7EE QIeh10 WA7L A4 M e AT viFsl A&7k
3 AN R Q2h 2 olF- Abe] s HA 5 8l =AlE
Al AR 52 FAAEY] i FAete R A EYE sFtch
ol2fgt Akl A A W2 B0l FAUA = EHHA| gth=

s_dkoy ol wo] z|ufelr}?; (A& =7, 2010), p. 106.
9_Tom Bingham, The Rule of Law, p. 5.

10_ Judith N. Shklar, “Political Theory and The Rule of Law,” in Allan C. Hutchinson
and Patrick Monahan (eds.), The Rule Of Law: Ideal or Ideology 1 (Toronto:
Carswell, 1987).

"_Thomas Carothers, Promoting the Rule of Law Abroad: In Search of Knowledge
(Washington, D.C.: Carnegie Endowment for International Peace, 2006).
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£ B7tolek® ol Alg e PF-S A& st 1S
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AN Lo

Al Wo] A W] Aok T WakoR MR Sz
Tglolch16 o]eigt Ahelollq Hul Thes] o] EAlghE Avkow

2_Tom Bingham, The Rule of Law, p. 8.

18_Ibid.

1_ofg flwEay] 54 vlelo} vlehl o A8, P45 9] §7, HEelel
Y] Aully (A& FapdEr, 2008), p. S1.

590} A, p. 52

to_mrerg, Tof Wo] x|uilz}?,, p. 153.
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2 HYof| AlokE 7Iok= A2 F4(Jean
Jacques Rousseau) 4 ‘A Al kR o] oJ5f EABKE| 1 2F-2E
7HQ1E FAlell Tk ZiQloll tigh AA|9] Fr&o] AltAl= Aol of
Ytk 238 Bpake] desi=Ry Adle Boskal AG3E
= ZHaF7] Ql8l, N1 A7t of= A AljkE 4kl (=
o] @Aolt. WA WA Af= “UE A5 A= o
| AAAA "2 Bl 4= gick20 ol Hejla] 719 A=
| A AARAC ¥ 2o R 54 4= glor, §o] it
2l o] o] Fojxopit 753t Ao|t). Holgh= A4 Q4stoflA
T 7jQle] AMrEE 4= Stk AHAREY] siES wol Nl e
2 qhsolx|aL, FHY At Al el wet o] o R|w, AEIt
7NQ1e} AP o ARISHA] ¢al, A HHo| 2= o] Y=L AL
HH] E7o] o]Fojrk= AAel 7|Zskar k2! olydt YEE
< i Rl R 9t o] Qlrk o3k HollA M= Thed]
H HEY] o HPoleprirks, MEe] 7Nkl e A4l
A

o A} o] AAEle] gk & 4= )

ol >{,1:1
F o2 of
M 18 o e

J
Y

]

-9 &, p. 154
18 9)0) W, p, 154,
.90 A p. 157,
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Q% 54 $0) shhs WEel Besl Wes, mu4 128 doiy
A Ao) ek Gl o] o) ojRof itk Holela & 4= 9]
o). ol F7be] MBARS B3 Aol ujAlska ol Ko ]2lst
of UABYL ol=w Ale] FEGo| FejHow waE Holet
= W8] 7|xshm Qleh. AFR0 MEFOlE P44 WY Pa
2AYE FE3ck A AL 22 hAS AXBA AT EEY
3 ALE AR S FAA WAE ol A ARl W
7} ool Aok T QAlsHA Hgick = ) ¥
2 QgL g3t ZJE0RA AWARE =5 B

AAZA WE SRS A7)

o Folst ], WA el BaelA HsA Hglth AeRe)
= “ygo) B yjgo] 7|2 EXPO]E‘r— Aol o] 3 sk &

it

J

= THsks ATt FAE on|= siAE
£ W29 GAl= el ot SR (FAIBLe] o RA H),
FAA A (AEA, Bagae Weky, 39 =714, WA of
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vz grolol o3k SUA AR dsi ABE Wl X
W) O Lhdek AR WA Hele] del B AR, Aok

22_Franz Neuman, The Rule of Law: Political Theory and the Legal System in
Modern Society (Leanmington Spa: Berg, 1986); =+ =% 221, MHX]
F019] 7]Z: Qe oy (M AlZistalEs, 2006), pp. 29~3000A4] Z{R1-E-

BAA UH‘A djejrelel =417 el A" p. 85.

237 1994.6.30. 93HL9; BR2A, Toff ¥e] X|uilz}?,, p. 16304 Z2UE-
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F AMYE A, AR ), mzsoa 2 gole] 8%, A181E B4

pu— =~

A WE, B, TEA BE R TRE 5 g

D ‘M2 (rule of law)' o] (-3}

LA Tet=El AE 7N Q4AE ElstA| met=l A4S
siarx | 1. BOI 2B SR | 2. FAE EEY 3. DTl +EHHY
1417 SAgeel st | LU, A52E7, golof| ofeff MA =

S=Z2Mo| ¥ Haty, oMY &ol X|tH

4, jele| 25| 6. AtE|=A]

MEN | KA HIQKH, |5 S IZENN/ | MEALE =EXdE, S
| APdge| 235, Holo| 2 EXES, olHAlFHo
A Rpx|2) 212 ALE|718t

Z2]: B.Z Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge,
2004), p. 91; - 2z a7, TRRele] 712 e ol (A& AL
AT, 2006), p. 42604 AJoLE-
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°

TRl & 5= Qlrk. o]2igt HollA WA =)o) ude el
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& ojufsiey. ofi= o] Y] AT FHS WolAA 1 21b o
2r 3EA) vy sixe} BRE ¥ sl4de] e Aolth28 W7}
Aol Auje 2R ‘01914 H(repressive law)e] T 2R

258 H2 efuhsk(Brian Tamanaha)o] 2Jgt Aojck A=g-S 412 HA| 44
o ;qj,]_,__p_ql W27} Zelzold M|T ulEzolx Wz oz AlAA Wz
%Kgg AAVEEo A HAR, AARaee] A A, BAEA WA s %8}9&

o} AEat, 2o fARY) AMFE 7|z FEARE Hells, sl Ay
Ma)0l9] 712, AR} oy (A& Aﬂgmohlé—ﬂr‘ﬂ, 2008), p. 43; ¥4, %‘4
o] A p. 168014 AL

% dkoxd o]o] & p. 173.
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(e}
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27_Philippe Nonet and Philip Selznick, Law and Society in Transition: Toward
Responsive Law (New York: Transaction Publishers, 1978); £]2] 2, p. 172¢]
Al 18-

wdko T o) AJulQl7|2s, p. 174,

2_9]o] A p. 63.

O AEE T2, O] Aot AR Q-S54 9] 7, MTHIEEo)el He] AJul,
(AL TopyeRs, 2008), pp. 71~134.
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(5/2004/616), 20051 AIAI 2] 2l(A 2] 60/1), 20061 “HHAE ¢
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37_UN General Assembly, “Strengthening and Coordinating United Nations Rule
of Law Activities,” UN Doc. A/63/226 (6 August 2008), p. 3.

8_gall AL, A61AE -5l 91E$1U3], UN Doc. E/CN.4/2005/5818 (March
2005).
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Coordination and Resource Group)oll4] G5t Qick GollAE=t
% —‘?—j?(DepaItment of Political Affairs: DPA), -S-IAE=E HER8-A]
S=2(Department of Peace Keeping Operations: DPKO), -§-¢ll¢]
?ﬂﬂﬂlﬂ]&%—?«i@fﬁce of the High Commissioner for Human
Rights: OHCHR), --allARE= HEA(Office of Legal Affairs: OLA),
Sl7)9EA S (United Nations Development Programme: UNDP),
SelloRz7]3(United Nations Children’s Fund: UNICEF), -3+
717~(Office of the United Nations High Commissioner for Refugees:
UNHCR), g-ollodAdutA7]=(United Nations Development Fund
for Women: UNIFEM), -8-¢llnfeFH A4 (United Nations Office
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Al F Aok TR A 2 W AR Q] HEdate] thgh AA|, =uE
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20 AIZ-0] APHA o] EAlol tigh whgte] A= Sl
ol A Z2Ogo] R T A= e Ar|Hos 4
S2 o)A Fstth= Bristell = AU Bk e 9 IS 4
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2k 23S % 2w 9 AAo] W ofagARRle] <]
°H oo xjof sh, o] ‘104 (ownership) &2 A% =
Sh= AAA A7F A5 S8l w523t aadhs Aolrh 3
A 7F FEA Q1 Aol ofujet ZiE o] ARl A|A AFdofA A
4= Zo] Hasith= ol

A, SR B 2

s 7k

3. WX X #(Rule of Law Index)

SAFEle) WA o] AxIHe e WEES B Y8,
A 9 PelrjEse] WAX LS PEsR) Pt ofF Falq WA
13 zbe] T Aol e AmmuA Ft.

N

7t RAUQ| HX|X| 7

0 AU WA A0 U 02 7 YAAE ¢
T ulol o] e ol ek FelEl Aol gheS ISR,

®-9e = p 7.

40_UN Department of Peacekeeping Operations, “The United Nations Rule of
Law Indicators: Implementation Guide and Project Tools,” (2011), <http://
www.un.org/en/events/peacekeepersday/2011/publications/un_rule_of_
law_indicators.pdf>.
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67_The World Justice Project, “The World Justice Project Rule of Index 2014,”
(2014), <http://data.worldjusticeproject. org/ assets/report/wjp-rule-of-law-
index-2014.pdf>.

68_Daniel Kaufmann, Aart Kraay and Massimo Mastruzzi, “The Worldwide
Governance Indicators: Methodology and Analytical Issues,” Working Policy
Studies, No. 5430 (September 2010).
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69_The World Justice Project, “The World Justice Project Rule of Index 2014,”
p. 4.
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T HE
HMies | I7FAZo| st MskConstraints on Government Powers)
1.1 T7tHE2 MR oo EBHMLE ML
1.2 T7tHE2 AMHR oo EBHMLE ML
1.3 I7IHE2 SEAel HAP|Fo| oo E2XE HSHELC
1.4 HE SAXNES BARE HS2Z Qs HMME We=Ct
1.5 HEHB2 HZF|F2 HHE =Ll
1.6 HHIH = Hofl 2lsf o|FHZICE
224 21 2x(Absence of Corruption)
2.1 MT SAXE2 AEel 0|5 & 2ol 32 &8ofk| 2=Cth
2.2 AHHE SEXE2 AEel 0|5 & 2ol 328 &8ofX| 2=Ch
23 AFO|L} 2O SEXES ARl 0|5E 2ol 32 85K
2=Ck
2.4 72| SEXE2 AERI 0|52 floll S2le &E3HA| $=Ch
H32a A2l A= (0pen Government)
3.1 He 3SEEM TSI
3.2 M2 oHo|Ct,
3.3 HEo| ERNE A2l 35 EHo
3.4 SAHol ME= A sl 2=
HMa s 7[232[(Fundamental Rights)
4.1 S5t APt At FX|
4.2 AT} JHolof oMMO| &8 eE BEEIC,
43 HAHSH AMHER 2 maele| FHe
44 OAIESC| ARt eEeRE EAELY

©.919] 2, p. 8,
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45 Ay 8 Zwe| AR7t 282 BHECL

46 Aol CHEt Rjolx| ZGHZRE AR/t 8% 02 BEFELL.

47 E L ZAe| A7t 28X ez HAECL

48 71880l cEHEt 285 eE ENELL
A5 E Mt eHM(Order and Security)

5.1 AL E8XCZ EHMEIC

5.2 Algd 230 eEMe=z Me|Ert

5.3 ARES0| 71X =8 2loll FHE AASIK| =Lt
HeA THH| Zl8i(Regulatory Enforcement)

6.1 & 7H7L g2XeE FEEct

6.2 HE M7 FRESH N glo] HE=|10 FMEICE

6.3 Y™ ML SE2Ist X[ glo] MEICE

6.4 HESH Mt A DpHo|M ESECh

65 ?iﬁ A5 MRtet MAE B4 3l0] (EX|L Zjite) T35

=Lt

Hii SIAPH HXH(Civil Justice)

71 JHel2 DIAHY HXtol| Mg + A1 O|F HMSwe & ULk

72 QIAMY HRf= REEO|X| 2ot

73 QIAMY Ext= FIZFE AREC

74 DIAMY HX= FXES Y7 Q02 RH AFSCh

75 DIAMY HXk= E8t2l8h XN2| tho] =X o4=Ct.

76 DIAKY ERl= g2Xo= FaEICt

17 CHOrM Ol RMsZ ATt F2sota 3&stn E8X0|ct
HsAa S AP EAH(Criminal Justice)

8.1 SARHZE ZAL HAZH EEF0|ct

8.2 SAMHSHAZE HAl0 MS=1 SE%0|ct

8.3 WHEMATE HEEHS 2440 SEFO0|CE




& LHE
8.4 SHAFAE SHBICE
8.5 SAFAZE SIS LUCH
8.6 SHARATE SRS HEIHU=RE ARFECL
8.7 glo] MASH MAtet T2l HS
oA SFAIAMH EXH(Informal Justice)
9.1 SRAAMHARIZE MA|of HMB=1 E8Xolct
9.2 ORAMHER L SH ot FMASH AStCRRE ARFELH
93 SHAMHER L 7| B2EE EF6 BSsict

20049 ul=r oJ3loA =T 22 Ay AJHEEAATA
(Millennium Challenge Corporation: MCC)<= tf2]zE 4=9=19]
AR Q)R] A FRAOA] AMNAE v o= gukH o s X817 ¢
St ke ggslar Qlok’! webd BExpr) o] Rojx|= Zlo| ulzgt

AUAE FHOR BAL AP 5 WA Fod AR OF

OJA|AL QU ol 7EA R 1]74] sjo] A3t AU 2 E 0
shtQl A e} fAPSITE R o R AR FHAR AAE A9
of gt ¥x &S A H jJof o] shtr WA= s}
ar gl

"_World Bank and Brookings Institutions, The Rule of Law Indicator, <http://
www.mcc.gov/pages/selection/indicator/rule-of -law-indicator>.

WAAY o2 w7

_ 35



73 g ARl iRk FAAlE], ol diRt g

=
AAe g, HEAAS dH 9 584

,

i

IR BEX RS R A=A, A, AR 24 483
ZF EAO tigt 553t A ss Aol gt el

; EUE AR tieh S5 AR AR el



ool 5
Ay

/g3t BIxPEA; ARl A

o

}_

25
RS

Al

Ho]n

ar
o

7, S

2lE

i

2| @ohE B9l W 7))

At B)go2 AgEolo} T A
#gglol WS AR A4S A 5 glolob

P =)
o=

3}
Q.

HHE]

FALo

=
B

N
o]
i}
[y
Tk
i
el

o

i

& Batolof stul, oo}

=)
T

24 7hy o=

H
H

’

J ool Ao} 3k

AR 7)o o
g WA olok g AuSo] el

o}

S

45l izl

SRR

A

3|
=
<

ol

of

L 2379]

MCC A|3&

PR EENEEE

S

o] 7

o)

3

= AlAE

-
3t

A2 e v 7HAIA "k MCC A4

AAA Y o] 2A wig 37



A2 9 717 H7HCountry Policy and Institutional Assessments),
ol )7} 7y (African Development Bank), ofAJo} 7jjuko-3)
(Asian Development Bank), oFZ=2#8}20[E] ZAHAfrobarometer
Survey), AlA2-342] 7|43k W A& 2 AKBusiness Environment
and Enterprise Performance Survey), WETkajcte] 7HEgz|4=
(Bertelsmann Transformation Index), Z2|dsl$-20] Agl=t B
A](Nations in Transit and Countries at the Crossroads Reports),
2RI | ES] 7| e W 9@ A]4=(Business Conditions and
Risk Indicators), o]Zku|AE AR 27198 A H (Country Risk
Service), A|AZAAIEEZ Q] ZA|AAHE 14 (Global Competitiveness
Report), 22| 12]E]Q] AlA| W o}2z2|7} 23 (Global Integrity
Report and African Integrity Indicators), 2 <] A|A|o]Z%A}
(the Gallup World Poll), dl2Je]A|A k2] A& Z}-7-2] 3 (Index
of Economic Freedom), AZlzfdle]-zjxt=o] ¢l@do|Elno]A
(Cingranelli-Richards’ Human Rights Database), =A== 71d7]
9] =AAHBH7HRural Sector Performance Assessments), e
AEo] 7|Hx2utd] glolgHo]A(Institutional Profiles Database),
g}E|i-vtEn]E] ZAKthe Latinobarometro Survey), A% ¢34
H(Political Risk Service)2] =718 ¢ ot|(International Country
Risk Guide), m|=F-H9] ol Alnfjull # 74 (Trafficking in Persons
Report), HIE| I E |5} o] u]=2 % (Americas Barometer), 7<) 4l
R AAAAAE AR (World Competitiveness Yearbook),

AAelZz2 A E o] M A E(Rule of Law Index)E g3t}
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ol WMz 24 W zUek(Rule of Law Coordination and
Resources Group)'] 197 #3713 Z skl AlAl224-2 1990 of
ol W 9 AP JEE 3 w7 Y2E el gttt o= o=
277k A&7FsR WS o] F7] flsiAle Wlabyo] Fatalolofok
sh, ¥ B APH S-S Teet 3 o) wie- Sadt aawhe QAo
2 Ro|ck84 Fatof| gt o] Hopo] ZRAE Z i3l ZoR
= 1994%€ 20049714 1067t 213)e A B | e Z24E
(Economic Law Reform Project)’7} 9Jt}h.8% o] Z2AEL AHA| 7

He susis AR S 913 F30) mee A st Ao

2, g 20 A9, 9 A9, 719 AU ARzgED 2y

, & AT 7 BAE W FH| A ZRAEE AR, 1
dH, ZARH 5 5071 ool WtE d¢tshe ©l WHE 157 ol
o] 7|hE Aotk &9 A ZRAE= FR, AL Helus
o= ez WO oS FAA7]7] figt Aoz, tist & oy 7|
ol Wgt w2 FTHS AlFsielth 7] A TRAEE S5
WA g4 (State Council’s Office of Legislative Affairs)2] HAA
BUY|EQ|FA|AE(China Legislative Information Network System)
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AAeao] wxkeh SR Auhn Ao Bio] 4F 2 A

84_The World Bank, Initiatives in Legal and Judicial Reform (2004 Edition),
(Washington, D.C.: The World Bank, 2004), p. 1.

85_312 X The World Bank, “Economic Law Reform Project,” <http://www.
worldbank.org/projects/P003647/economic-law-reform-project?lang=en> (%
A 2014.10.6) ZH=E.
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86_The World Bank, “Implementation Completion Report on a Credit in the
Amount of SDR 6.9 Million (U.S. $10 Million Equivalent) to the People’s
Republic of China for an Economic Law Reform Project,” (4 May 2005), p. 3.

87_Jbid., p. 4.
88_ [hid.
89_Jbid., pp. 8~9.
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